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RECENT CASES. 355 

Whether a conveyance of land accompanied by an agreement by the 
grantee to reconvey on condition is a mortgage or a sale depends on the in- 
tention of the parties. Murray v. Riley, 140 Mass. 490. But the grantor's 
intention in making a deed is not material upon the question whether or not 
it is a mortgage, if not communicated to the grantee. Phoenix v. Gardner, 
13 Minn. 430. A covenant to reconvey may be one among other facts showing 
that the parties intended the deed to operate as a mortgage. Henley v. 
Hotaling, 41 Cal. 22. In determining whether a deed absolute on its face is 
a mortgage great weight is attached to these circumstances, that the alleged 
price was greatly inadequate, that the vendor remained in possession of the 
property and that there had been pending negotiations for a loan. Davis v. 
Demming, 12 W. Va. 246. 

Partnership — Sale of Property — Accounting. — Comstock v.McDonald, 
101 N. W. 55 (Mich.). — Where the administrator and widow of a deceased 
partner were induced to sell partnership realty by a secret agreement with the 
intending purchaser to pay them an additional sum for their assent, held, that 
the additional sum would be treated as a part of the partnership funds and an 
accounting would be in favor of the surviving partners. Moore, C. J., dissent- 
ing. 

An administrator who deals with or undertakes to control partnership 
assets is deemed to be an agent of the surviving partner and benificiaries 
and can make no profit for himself. Marlott v. Scantland, 19 Ark. 443; 
Hewes v. Baxter, 48 La. 1303. The trustee is regarded as trustee of the 
surviving partner, Griffith v. Godey, 113 U. S. 89; and cannot gain any 
personal advantage touching the thing or subject as to which the fiduciary 
position exists. Bisfiham, Equity, Sec. 92. 

Principal and Agent — Delegation of Authority — Substitution. — 
Cullinan, Commissioner of Excise, v. Bowker et al., 72 N. E. 911 (N. V.). 
— Held, that where a surety company appointed an agent to sign, execute and 
attach the seal of the company to bonds filed under the liquor tax law the agent 
cannot delegate his powers to a clerk in his office. Vann, Bartlett and 
Martin, JJ., dissenting. 

If authority to do an act be delegated to one he must in general do that 
act himself and cannot delegate his authority to another. Shankland v. 
Washington, 30 U. S. 390; Stoughton v. Baker, 4 Mass. 522. But such 
authority to employ a sub-agent is implied where from the nature of the agency 
a substitute is necessary. Dorchester Bank v. N. E. Bank, 55 Mass. 177. An 
agent may delegate his powers which are merely mechanical. Common- 
wealth Bank v. Norton, 1 Hill 501. But where a personal trust and confi- 
dence is confided in an agent, requiring the exercise of judgment and discre- 
tion, his powers cannot be delegated to another without special power of 
substitution. Daly v. Stetson, 54 N. Y. Super. Ct. 202. 

Recording — Sufficient Compliance with Statute. — Murray et al v. 
Zeller, 59 Atl. 261 (N. J.).— Held, that it is not sufficient compliance with 
the statute requiring chattel mortgages to be immediately recorded, and 
strangers are not charged with notice of the mortgage, when the clerk, after 
making the indorsement of receipt in which the book and page of recording 
are left blank, returns the mortgage to the mortgagee without recording it. 



